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ed. 191 1) sec. 206, note (a). The principal case falls within the existing New 
York rule, the minority view, by implying an agreement on the part of the plain- 
tiff not to bid or to procure others to bid at the sale. The majority rule, which 
approaches that of the English courts, seems to be the better as it prevents an 
unjust enrichment of the defendant and restores the property to the plaintiff. 

Workmen's Compensation — Scope of Employment — Serious or Wilful 
Misconduct of Employee. — The plaintiff sued under the Minnesota Workmen's 
Compensation Act [Gen. Sts. 1913. ch. 84a.] to recover for the death of her 
husband, a teamster employed by the defendant. It was the duty of the deceased 
to curry his horses every day before taking them out. While angry one morning, 
on account of his wife's failure to prepare his breakfast, and without any provoca- 
tion, he commenced to beat a gentle mare with a whip. The mare became 
frightened and kicked him in the abdomen. He died the next day. Held, that 
the plaintiff could not recover. Harris v. Kaul (1921, Minn.) 183 N. W. 828. 

The basis of the decision is that death did not arise "out of and in the course of" 
the employment. The exact scope of this provision, which occurs both in English 
and American compensation statutes, has been the subject of much litigation. 
There must be a direct causal connection between the employment and the 1 resulting 
injury. Dougherty's Case (1921, Mass.) 131 N. E. 167; Industrial Commission 
of Ohio v. Weigandt (1921, Ohio) 130 N. E. 38. The prevailing rule is that 
the statute should be liberally construed in favor of the employee. Radtke Bros. v. 
Industrial Commission 0/ Wisconsin (1921, Wis.) 183 N. W. 168; Stasmas v. 
State Industrial Commission (1921, Okla.) 195 Pac. 762; Eastern Texas Elec- 
tric Co. v. Woods (1921, Tex. Civ. App.) 230 S. W. 499; Fennessey's Case 
(1921, Me.) 113 Atl. 302. However, it should not be interpreted so broadly as 
to make the employer an insurer of his workmen against all misfortunes which 
may happen to them while in his service. White v. Eastern Mfg. Co. (1921, Me.) 
112 Atl. 841. The general rule in this country is that an injury or death resulting 
from "serious or wilful misconduct" on the part of the employee is not compensa- 
tory. In re Nickerson (1914) 218 Mass. 158, 105 N. E. 604; L. R. A. 1916A, 
243, note. In England, compensation is allowed under such circumstances only 
when the injury results in "death or serious and permanent disablement." 
Workmen's Compensation Act (1906) 6 Edw. VII, c. 58. Whether the miscon- 
duct is serious or not is to be determined from its nature and not from its conse- 
quences. Johnson v. Marshall [1906, H. L.] A. C. 409; L. R. A. 1916A, 355, note. 
The burden of proving that the accident was due to the serious or wilful miscon- 
duct of the workman is upon the employer. Wick v. Gunn (1917, Okla.) 169 
Pac. 1087; Haskell, etc. v. Kay (1918) 69 Ind. App. 545, 119 N. E. 811. The 
court seems to have reached the correct conclusion in the instant case, since it is 
clear that the accident did not arise "out of and in the course of" the employ- 
ment. Had that not been so apparent, however, it is likely that the misconduct 
of the deceased would have precluded a recovery. For a general discussion, see 
(1918) is Neg. and Comp. Cas. Ann. 148, note; (1919) 17 ibid. 377, note. 



